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IN THE HIGH COURT OF JUDICATURE AT MADRAS
{ Civil Appellste Jurisdiction )
Wadnasday, the Ninth day of August Two Thousand Seventeen
FRESENT
THE HON' BLE ME JUSTICE M.GOVINDARAJ
CRP.PD.No.2ZB864 of 2017

AND CHMP.NO, 13521 OF 2017

M/5. CAPE INFRAETRUCTURE PVT [PETITIONER IN BOTH THE PFETITIONE ]
LTD., REP BY ITS GENERAL MANAGER,

/9 JAWAHAR STRERT, RAMAVARMADURAM,

WAGERCOLL.

V=

M/8. NUPOWER RENEWABLES PVT [RESPONDENTE IN BOTH THE PETITIONS]
LTD. REF BY ITE MANAGING DIRCTOR:

NO.7 ESBAR HOUSE, 3RD FLOOR,

ESPLANADE, CHENNAT - 1.

(1) Petitions Under Bection 227 of the Constitution of India
ACt sgainst the orders dated 07/07/2017 made in TCP/3(IB)CB/2017 on the
file of the National Company Law Tribunal, Chennai Bench. (in
CRP.PD.No.2864/17)and;

(1) To stay the operation of the order dated 07/07/2017 made
in ICP/3B) /201 7passed by the National Company Law Tribunal, Chennai
Bench 1n CMP.NO.13521/17 pending disposal of the  above
CRP.PD.No.2864/17 respectively.

Order : These petitions coming on for orders upon perusing
the petitions and the respective affidavits filed in suppert
thereof and upon hesring the arguments of Mr.KRISHNAN, Senior
Counsel for M/E.D.VEDA, Advocate for the patitioner in both the
patitions the court mede the following order:-

Thea potitioner ig & Corporata Debtor, challengas tha
qppuintmant of Interim Resoclution Professional on the very same day

i1.8.;, on the date of admission of the petition, without giving
notice to them.

2. The learned counsel appearing for the petitioner would
also submit thet the vires of the Act is under challenge by way of

Writ Petitions and the sama are pending. Petition was admitted on
12.07.2017 and immediately, notice was served on the respondent. On
receipt of the information, immediately, the counsel for the
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petitioner has approsched the Tribunal. He would submit that the
procedure required to be followed under Forms 2 and 5 under Section
S were also not properly followed..

3. Conmidering the submiesions made by the learned
counsel for the petitioner, this Court is of the view that prima
case ie made out for granting interim orders. Accordingly, there
shall be an order of interim stay of order dated 07.07.2017 made in
TCP/3(IB) /CB/2017,~by the Nationsl Company Law Tribunal, Division
Bench, Chennai, for & period of two weeks. The petitioner is
directed to serve & copy of this order on the raspondent. WNotice
returnable in two weeks. Private notice is also permitted.
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ub-Assistant Registrar ( Statistice / C.8. )
High Court, Madras - 600 104.

TO

THE NATIONAL COMPANY LAW
TRIBUNAL DIVIEION BENCH,
CHENNAI TCP/3(IB)/CB/2017.

C.C. to M/E.D.VEDA Advocste BR.No.l0513»=
The Government Advocate, High Court, Madras - 104.

Crder

in
CRP.PD.No.ZB64 of ZD17

AND CMP.NG.13521 oF 2017
Date :09/08/2017_-
From 26.2.2001 the Registry is issuing certified

copies of the Interim Orders in this format
SDR 11.08.2017 (IT)
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CRP PD NO.2864/2017
&
CMP NO.13521/2017

MGRJ
Post the matter on 04.09.2017.

Interim order already granted is extended till then.

30.08.2017
rts/sk
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IN THE HIGH COURT OF JUDICATURE Al MADRAZ
DATEBD t: 24.11.2017
CoRAM :
THE HONOUBRABLE HR.JUSTICE M.GUVINDARAJ
C.R.P.PD.N0. 2864 OF ZOL17

M/s.Cape Infrastructure Privste Ltd., ot
rep.by its General Hanager. ... Petitionar

g
M/s.Nupower Renewables Private Ltd.,

rep.by its Managing Director. ... Respondent

PRAYER: Petition under Article 2207 of the congtitotion of India,
against the order, dated 07.07.2017, possed in TCR/I(IB)/
cB/2017, on the file of the National Company Law Tribunal,
Chennai.

For petitioner - Mr.M. 8. Krishnan
Benior Coungel for Mre.D.Veda
For respondent : Mr.M.Velmurugan
CRDER

This Civil Revieion Petition is directed sgeinst the
order passed by the Mstional Company Lew Tribunal. DB, Chennai
in TCP/3(IB) /JOB/ 2017 dated a7 .07.2017, Admitting the
spplication, without notice.

%. The petitioner is the Corporate Debtor. The
regpondent heas initiated action before the National Cowmpany L&w
mribunsl on the default for the payment committed by the
petitioner / Corporate Debtor. The operational creditor hes sent
notice to the branch office of the respondent at Chennei. The
Tribunal hss admitted the matter =and passed consequential
orders. Challenging the non adherence of the mandatory
provisions of the rules by the National Cowpany Law Tribunal,
the petitioner iz before this Court.

4. Mr.M.S.Krishnan, learned Senior Counsel, appearing
for the petitioner, would ergue that as per Section 8 ol the
Insclvency and Bankruptcy Code,Z0l6, hereinafter, "the Code™, an
operationsl creditor may, on the occurtrence of a default,
deliver a demand notice of upsid operational debtor, a copy of
an invoice, demanding payment of the amount involved in the
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default to the corporate debtor in such form and BABnEL, &= may
be prescribed. He would also contend that the manner in which
the notice iz to be szent haz basn prescribed in the Ingolvency
and Bankruptoy (Application to Adjudicating Authority)
Rules, 2016, in short, "the Pulas™. AZ per Rule 4 (3} of thea |
Rules, the applicsnt shall dispatech Forthwith, a copy of the v
application filed with the Adjutdicating Authority, by registerad
POSt or speed post to the registered office of the corporate
debtor. As per Rule 5 (2), the demand notice or tha copy of the
inveice, demanding payment refertad to in sub-gection 2 of
Section 8 of the Code, may bw delivared to the corporate debtor,
[e8) at the registered officas by hand, registered post oc Epead
poet, with acknowledgement due. A per Bule & (2], an
operational creditor shsll dispatch the applicstion with the
Adjudicating Authority, by registered post or speed post to the
registered office of the Corporate debtor in Form 5 under
Section 9 of the Code. According to the learned Senior Counzel,,
in the instant caze, the operational creditor has scdmittedly nor
sent notice to the registerad affica, bBut the Tribunal bl ow,
without considering the said fact, admitted the application by
the order impugned and, therafore, it is liable to be cet aEice.

4. Per contre, Mr.M.Velwarugan, lestrned counsel for the
respondent/operational creditor, weuld submat that Che notice
has been sent to the city offica of the patitioner/corporate
debtor and; thereforsa, there is no infirmity in the order passed
by the Tribunagl below, He would also gubmit thet the pra-
litigation notice was also sent ©to the petiticner, which was
received by them, and, in fact, a raply was also given thereto
and, 1in such circumstances, the Petitioner cannot feign
ignorance of the proceedings, as thay have deliberately failed
to appear before the Tribunal, having received ths notice,

5. Learned counsel for the respondent would vehamently
contend that the jurisdiction conferred under Article 227 of the
Conetitution of India is not original, but ie only supervisory,
in nature. In other words, sccording to him; the power undar
Article 227 is intended to bes usad very sparingly and, only in
appropriste cases, for the purpose of keeping the subordinate
courts and tribunals within the bounds of their authority and
noet for correcting meére errors. Tha power may be exercised 1in
Cases occasioning grave ihjustice or failure of justice such asg
when (i) the court or tribunal has sssumed a jurisdiction which
it does not have: (ii) has failed to axercies a Jjuriediction
which it deoes heve, such failurs ocCagioning & fallure of
justice, and (iii) the Jjurisdictiaon though available i= being
exercised in a manner which tantamounts to overstepping the
limits of jurisdiction. fTherefore, sccording to  hime the
interference on & factual issue of service of notice is not
warranted. In support of his contention, the learnad counseal
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relied upon a judgmwent in Sneh Gupta v. Devi Sarup and Othersg,
2009 (&) srC 194, wherein, it ig held that interference on
disputed question of fact ghall not be made undar Article 227 of
the Conetitution of Tndis. Fara 41 of the szaid Judgment is
relevant in this regard and it resds as under : |

"41.The HMigh Court moresvar WAE eX¢roising
ite jurisdiction under Article 227 of the

Constitution of India. While exercising the
said juriediction, the High Court had a limited
role to play. It i= not the function sf the

High Court while axercieing ite Bupervisory

Jurisdiction to enter into the disputed question

of fact. It has not been found by the High

Court that the findings arrived =t by the

learned Additional District Judge were perverse

andfor in arriving at the said findings, the

learned Additional District Judge failed and/or

neglected to take into congideration the

relevant factors or based ite decision on

irrelevant factors net germane therefor. It

could intervene, if there axisted  Bn  error

dPpParent on the fact of the record or, if any

other well-known principle of judicial review

was found to be spplicable.”
He would also rely upon another Judgment of the Supreme Court in
Narender v. Pradeep Kumar, 2005 (3} 8CC 372, wherein, it is held
that under Article 227 of the Constitituion of Indim, the
quesiton eof facts shall not be intarfered with, when the
tribunal below has given & clear finding on the sams. Further,
the learned counsel would argue thet the order impugned ig
passed on merits and there is an effective appeal reomedy
available to the petitioner and, in such circumstances, this
Court hag no jurisdiction to intecfare with the order passed by
the originel suthority.

&. Learned Benior Coungel appearing for the petitionar
would rely on the following judgments

(1) Wazir Ahwmad w. Ring Emparar, 1€.031.1936, Drivy

COuRcLL

{ii) Rac Shiv Bahadur Singh suid Ancther v. The
Btate of Vindhya Pradesh, ALR 1954 gC 322

{11di) State of Uttar Pradech w. Singhara Singh and
Dthers

ATHR 1964 S 35H

(iv]) Babu Verghese and Others v. ggr Council of

Eerals and Others 1939 (3) 3o 422

{(v) Chendre Eishore Jha v. Mahavir Prasad and Others
1239 (8) BCC 266
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[wi) Captain Sube S8ingh and Others ¥. Lt. Governor

of Delhi 2 and Dthers 2004 (&) 5o 440
vii ) Indian Banks"' Asgociation W,
Consultancy Service 2004 (11) sco 1 S
{viij) Hindustan Patroleum Corpn.Ltd. V. Darius |
Ehapur e Chennai snd Others zos (7} BCC 627, and '
ix Danigh Asrthi V. M.Abdul Kapoo
CRP.HPD.HD.HGE.#TE and 476 &F 2004, dated EE,DI_ELD;:

of this Court,

1. I have heard the learned counsel fop the -
2180 gone through the records . Perties and

: B. On perusal of the records filed the operat
creditor, it ig £een, Chat tha lﬂgiﬁtﬂrﬂzy nfficf rufiﬂ::i
Cerporate debtor ig ar Nagercoil, whereas, notices were served
at the office at Chennai, When the Corresponding rules tg
Sections 8 and § of Code clesarly specify that the application
can ba fil?d aftar expiry of tan days from the date of delivery
of the notice or Anvoics demanding pavment under sub-section {1}
of Section B, if the Yperational creditor does not receive any
Payment from the Corporate debtor or norice of the dispute under
sub-section (2) of Sectian B, the operational creditor may f£ila
an application before the Adjudicating Authority. Algo, when
Sections B and 9 of the Code clearly spagify the delivery of
demand notice on the unpaid operational debtor ign such form and
manner as msy be prescribed, it has ta be followsd in it true
Epirit. The Corresponding rule to Section 9 of the Code ie Rule
6. It clearly gpecifies thet the Gperational ecreditor shall
digpatch forthwith s copy of the application Dy registered post
Or ‘speed post to the raegistersd office of the operstional
debtor. Rule 5 glso would mandate that the demsnd notice in
Form 3 ghall be delivered at the registered office of the
corporate debtor. Whan it is mapdatory to deliver the demand
notice prier to filing the application, the sswa cannot  be
violated. The Tribunal below has not noticed the non-mervice of
the mandatory notice st the registaered office, which is a
preliminary requirement for preagenting the application for
adjudication.

9. Bection B of the Cods clearly mandates thet the
demand notice shall be dalivered in such form and manner . as may
be prescribed, and Rules 5 and & of the Rules mandate that tha
notice shall be served at tha registered office of the Corporgte
debtor. Thie is g mandatory requiremant and it cannat ba
violated, as held by the Supreme Court, in State of Jharkhand w.
Anbay Cementg,. 2005 (1] BCC 368, in Paragraph Z6, as under -

"26.Whenever the statute pragcribes that

8 pParticular. act is to be dens in & particular

nanner and also lays down that failure to
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comply: with ths saig requirement leads to
Bevereg Consequences, esuch requitemont would (2]
mandatory. It ia the cardinal rule of
interpretetion that where & statute provides
that g Pacticular thing mhould bhs done, it
Ehnu}ﬂ be done in the nanner prescribéd and
not 1n any other WY ca ™

10. This Court, in E.R.P.PD.HD.Hu5.4?5 and 476 of 2004
referred to gbnvuf has also held that when 2 Btatue prencribmé
to do =& pParticular thing in o PatLiculer manner, the Eame shal)
not be done ip any other menner thap Prescribed under the 1aw.

. 1. It dig clearly held by the Supreme Court in Surya
Dev Rai V. Ram Chandar Rai, 2003% (8) 8o 675, that thig Courct
€an eXercice the Power under Article 227 whan grave injustice jig
Causedr when the Coyurt below fails to AXETCige the urisdiction
?hLCP it does have, such failure QCCasioning a failure oaf
Justice:; and the Jurisdiction though asveilabla ia bz i ng
GXercised in g nannar, which tantamounte te overstepping the
limits of juriediction,

12. When g staturs Pragcribes a particular thing to be
done in & particular mannar, not adhering to the auid mandat oy
Provision would ceuse Serious prejudice to g person and he will
be deprived of his Yaluable right to defand the case in time.
In the case on hand, tha operational creditor 1= aexpicted to
E&rve notice on the Corpocate debtor, at the teqistered office.
The language enploved in Rules 4¢5 and & of the Rules that the
notice shall be served at the reqistered office of thea COrporata
debtor will be meaningless, if it is served at any office of the
corporate debtor, ao contended by the regpondent. The Tribunal,
before admitting the application an D 07.2017, has lost s1ght
of the mandatory requirement, which, if not followed, will cauce
serious prejudice to the corporate debtor.

13. Failure to comply with the MANCALOLY requirement by
the operational creditor eo alse the Tribunal failing Eo
exercise its jurisdiction while admitting the application, whieh
was veoy much available with it, would Ssuss « sea of change
and serious prejudice to the petitioner ovarnight. Moreover, the
procedure laid down by the Companies Act in Section 424 clearly
mandates that the tribunals and the appellate tribunale eshall be
guided by the principles of natural justice. However, in the
case on hand;, the sawe isg lacking. Admittedly, the documente
Clearly show that the npotice was served at the branch uffiﬂg,
but not at the regiestarad office. In the given situation, this
Court can very well interfera with the Failure of the Tribunal,
in exerciging ite jurisdiction. It cannot be said that it is a
factual dispute. The Tribunal belew ought to have exsrcised its
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power wigilantly, as, non-exercise of the galvé in thie case has
resulted in miscarciags of justice. Hence, on this cccasion of
failure of justice, this Court has ample powar to interfers with
the order passed by the Tribunal Dbelow, Accordingly, the
impugned order in TCP/3{IB) FOB/2017, datad OF. 07,2017, passad by
the Tribunal is szet seide. 1t iz open for the opperational
creditor to pursue his remediss in Ehe mannar known to law,
after complying with the mandatory requirements, and it i al#ao
open for the corporate deblor to contest the case ¢n merits
before the Tribunal.

4. . Civil PRovieian petitiochn 4= allowed,. No costs,
Consequently, the connected ©.M.P. Ne.1i52] odl Z017 iz closed.

B~
Aszietant Registrar{CsS-)

//True Copy//

Sub Assistant Regqistrar

dixit/tk
To ! IE | [?1
Superintendent f

National Compsny Lew Tribunal, Copyist Departmen
Chennai .

+1lcec to Mr.D.VEDA Advocate, S.R.No, #4241

C.R.P. (PD) NO.Z2BE4 DF 2017
GMR (C0)
TR{GT/12/2017)
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